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Life Estate Advantages and Disadvantages 

by 

Attorney AmyAnn W. Mursu  

 

A. What is a life estate? 

A life estate occurs when a person (the “life tenant”) retains or obtains the right to use, 

possess, and control real estate during his or her lifetime. Someone else (the “remainderman”) 

has an ownership interest in the real estate subject to the life estate interest.  Upon the life 

tenant’s death, the remainderman then has the right to use and control the real estate.  An 

“estate for life” is recognized as a property interest under Minnesota Statutes § 500.01. 

 

1. What are the rights and responsibilities of life tenants? 

a. The life tenant has the right to occupy, possess, or otherwise use the property until 

the life estate is terminated. 

b. The life tenant typically has the right to sell the life estate interest, unless prohibited 

in the document establishing the life estate. 

c. The life tenant is entitled to all income and profits from the life estate interest, such 

as rent.  

d. The life tenant has a duty to pay real estate taxes, to pay interest on the mortgage, 

and to maintain the property in reasonable repair.  If the life tenant fails to keep up 

the property or commits waste, he or she breaches a duty he or she has to the 

remainderman. The remainderman may sue for treble damages and may also obtain 

a judgment for forfeiture or eviction (if the life tenant had malice). 

 

2. What are the rights and responsibilities of the remainderman? 

a. The remainderman can sell his or her interest, which is still subject to the life estate 

interest. 

b. The remainderman is liable for the principal amount of any mortgage. 

c. The remainderman is responsible for any capital improvements to the real estate. 

 

A. What are the advantages and disadvantages of using a life estate for general succession 

planning? 

1. Advantages 

a. The number one reason clients request a life estate is because it seems like an easy 

way to attempt to avoid probate.  Upon the death of the life tenant, the title to the 

property is transferred to the remainderman by filing an affidavit with the county 
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recorder.  The remainder interest then merges with the life tenant’s interest and the 

remainderman owns the entire right to the property.  

b. Before the life tenant’s death, the life tenant has the right to reside in the property 

and collect rent.   

 

2. Disadvantages 

a. The creation of a life estate is not revocable.  To “undo” a life estate, the 

remainderman would need to deed (typically with his or her spouse) his or her 

interest back to the life estate holder.  This approach can have gift tax disadvantages 

as the remainderman would be gifting the remainder interest back to the life tenant. 

 

Example: Albert signs a deed granting his children, Jackie and Joe, the remainder 

interest in the farm.  Later, Albert and Jackie have a falling out and Albert doesn’t 

want to give any assets to Jackie.  Albert can’t change the deed and remove Jackie’s 

name.  Jackie has an interest in the property when the deed is recorded. Jackie would 

have to agree to transfer her interest back to Albert, which is probably unlikely. 

 

b. The life tenant cannot sell the real estate without the consent of the remainderman 

and the remainderman is entitled to a portion of the sale price. If the real estate is 

sold, the remainderman will also likely have a taxable gain and have to pay capital 

gain tax using the grantor’s basis.  

c. The remainderman can die before the life tenant.   

 

Example:  Lisa and Albert quit claim real estate to their son, Joe, and retain a life 

estate.  Albert and Joe die.  Joe’s remainder interest passes through his estate to 

his spouse, Jessie.  Lisa isn’t happy about having to get Jessie’s permission to sell 

“her” real estate. 

 

d. A gift tax return needs to be filed. 

e. Clients have the idea that they are somehow “protecting” the value of the real 

estate from medical assistance liens when they convey the property while retaining 

a life estate, which isn’t entirely true.  A lien can still attach to a portion of the value 

of any life estate created after August 1, 2003.  The fact that a lien can still attach to 

the value makes transfers to remainderman with a retained life estate much less 

appealing for medical assistance planning.  However, if a transfer to a remainderman 

occurs beyond the look-back period, under current law, a client may at least be able 

to protect that remainder interest from any medical assistance lien.   
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f. The real estate is usually includable in the life tenant’s estate for estate tax 

purposes. 

g. The remainderman could get sued and have a judgment or tax lien against them that 

attaches to their interest in the real estate.  

Example: Albert signs a deed transferring a remainder interest to his children, Jackie 

and Joe.  Joe is sued.  Although Albert’s life estate in the real estate is not affected by 

Joe’s lawsuit, Joe’s interest in the real estate could be lost.  If Joe is contemplating 

bankruptcy, the value of the remainder interest may also make it difficult to file.  Joe 

thinks, “Well I’ll deed the real estate back to Albert to get rid of the interest.”  

However, doing so in anticipation of bankruptcy could be considered bankruptcy 

fraud. 

 

h. It is harder to mortgage the real estate as all people with an interest in the property 

must agree.   Disputes can arise as to whether the life tenant is committing waste by 

not maintaining the property or by taking lumber, minerals, etc. off the property.  

Disagreements can also arise among the life tenant and the remainderman as to 

what constitutes a repair versus an improvement and who should be responsible for 

those expenses. 

 

For more information about the implications of life estates contact: 

Amy Mursu 

Lakeview Trust & Estate Law, PLLC 

231 MN HWY 78 N 

Unit B 

Ottertail, MN 56571 

218-367-5253 

amy@lakeviewestatelaw.com 
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